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Different Categories of Aliens

Under Immigration Law:
• Immigrants
• Nonimmigrants
• Undocumented (Illegal) Aliens
Under U.S. Tax Law:
• Resident Aliens
• Nonresident Aliens



Alien Residency For Tax Purposes
 Resident or Nonresident

All aliens are assumed to be Nonresidents 
 unless they pass one of the following:

• Green Card Test‐
 

A Lawful Permanent 
 Resident of the USA who has been present in 

 the USA at least 1 day

• Substantial Presence Test‐
 

A numerical 
 formula for counting days of presence in the 

 USA over a 3‐Year period



Withholding Federal Income Tax on Aliens 
 Employed in the USA

• Identify all aliens (non‐U.S. Citizens) on the 
 payroll

• Divide the aliens into two groups: “Resident 
 Aliens”

 
and “Nonresident Aliens”

 
as defined 

 by Internal Revenue Code section 7701 (b).  



W4 Processing for Resident Aliens

• For income tax withholding purposes treat the 
 same as U.S. Citizens



W‐4 Processing for Nonresidents

• For income tax withholding purposes, treat nonresident aliens 

 according to the following special withholding rules that apply 

 to nonresidents:

– A nonresident alien cannot write “exempt”

 
on line 7 of 

 Form W‐4.

– A nonresident alien may claim only “single”

 
filing status on 

 line 3 of Form W‐4, regardless of marital status.

– With certain exceptions, a nonresident alien cannot claim 

 more than one personal exemption on Form W‐4.

– Write “Nonresident Alien”

 
or “NRA”

 
above the dotted line 

 on line 6 of Form W‐4.
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Presentation Notes
Because the 1040NR and the 1040NR EZ tax forms that nonresidents use there is no such thing as a joint tax return for them that is why marital status is not relevant





Additional Special Rules for NRA Form W‐4

• Wages are grossed up behind the scenes by PeopleSoft for 

 calculating the amount of federal income tax.  You just need 

 to make sure you have designated NRA on the tax page.

• IRS goal is to have withholding more properly reflect the tax 

 liability.

• Nonresident alien students from India and business 

 apprentices from India are not subject to this procedure 

 under Article 21 of the USA‐India income tax treaty.



Additional withholding exemptions for 
 dependents of:

• Residents of Canada, Mexico, and South Korea

• Students and business apprentices from India

• Nationals of American Samoa and Northern Mariana Islands 



Tax Treaties

• Some aliens are eligible for exemptions from 
 federal income tax withholding on wages 

 because of tax treaties.  



Tax Treaties

• Are Bi‐lateral agreements between two 
 countries

• Currently U.S. has tax treaties with 64 
 countries

• They eliminate double taxation 

–Residence based tax

– Source based tax

• Rules & Exceptions vary by treaty



Tax Treaties

• Organized into topical sections called “articles”

– Dependent Personal Services (i.e. employment)

– Independent Personal Services (i.e. self‐employment)

– Teachers and Researchers
– Private Pensions and Annuities
– Royalties
– Some articles may not be in a countries treaty



Taxes Covered by Treaties

• Applies to Federal Income Taxes

• Does not apply to Social Security and 
 Medicare Taxes

• State Income Tax
– ND does not allow treaty exemption on state tax



Claiming Treaty Benefits

• Documentation is required to be submitted 
 prior to the payment for exemption from tax

• NRA treaty claims on compensation for 
 services

– Form 8233 (send a copy to IRS)

• RA treaty claims

– Form W9 (kept on file in office)



Most Common Student/Trainee Article 
 Limitations

• Fixed amount
– $2,000 to $5,000
– No retroactive loss if benefit amount exceeded 

 except for Germany

• Period
– Most frequently 5 taxable years

– China, Netherlands reasonable time frame
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Most Common Teacher/Research Article 
 Limitations

• No $ maximum

• See Table 2, IRS Pubs 901 & 515
• Period

– Most frequently 2 elapsed years
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Windstar Substantial Presence Test Report for a China Researcher
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Indian with Treaty in PeopleSoft 
 (exempt from W4 rules)
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India with treaty (exempt from W4 rules)



Indian without Treaty In 
 PeopleSoft (subject to W4 rules)
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India without treaty (subject to W4 rules)



Reporting Treaty Earnings

• Employers must report wages exempt under a tax treaty paid to a 

 nonresident alien on Forms 1042 and 1042‐S.  Any additional wages paid 

 to a nonresident alien over and above the exempt amount are reported 

 on Form W‐2 in the normal manner.

• Even in situations in which all of a nonresident alien’s wages are exempt 

 from federal income tax under an income tax treaty, and in which

 

all his 

 federal wages would be reported on the Form1042‐S, the filing of a Form 

 W‐2 is still required in order to report state and local wage amounts and 

 state and local income taxes withheld on such alien’s wages.



Form 1042‐S

• Recipient copy due March 15

– Multiple income lines possible on copy

• Good practice to send out early to get corrections back early

– Avoids correction process
• All taxable payments to NRA except wage subject withholding

– Taxable unqualified scholarships/fellowships‐Income Code 

 15

– No reporting required for qualified scholarship and 
 fellowships

• All treaty exempt income







Alien Liability For Social Security/Medicare 
 Tax

• Resident aliens, in general, have the same 
 liability for Social Security/Medicare Taxes as 

 U.S. Citizens. 

• Nonresident aliens, in general are also liable 
 for Social Security/Medicare Taxes on wages 
 paid to them for services performed by them 
 in the United States, with certain exceptions 

 based on their nonimmigrant status.



Most Common NRA Exception to FICA Liability

• F‐visa, J‐visas, M‐visas, Q‐visas.  Nonresident alien students, 

 scholars, professors, teacher trainers, researchers, and other 

 aliens temporarily present in the U.S. in F‐1, J‐1, M‐1, or Q‐

 1/Q‐2 nonimmigrant status are exempt from wages paid to 

 them for services performed within the United States as long 

 as such services are allowed by the USCIS for these 

 nonimmigrant statuses, and such services are performed to 

 carry out the purposes for which these aliens were admitted 

 into the USA.



Student FICA Exception

• Same rules as for US citizen students

• On‐campus employment
– Where the student is enrolled and

– Regularly attending classes

• Does not apply to:
– Off‐campus employment

– OPT and Academic training after graduation



Changes in Tax Residency Status

• Residency Start Date
– The first day the alien is present in the United 

 States during the calendar year in which the alien 
 passes the SPT

– Loses NRA FICA exemptions, begin withholding 
 from 1st

 
day in the year that will become an RA







Documentation to bring to HR/Payroll 
 Office

• Unexpired Passport
• I‐94 Card
• Employment Authorization Document

– F‐1 needs a copy of I‐20
– J‐1 needs a copy of DS‐2019 

• Social Security Card

Presenter
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J-1 You will need to check with the Office of International Programs to ensure you are approved to work according to your sponsor.



F‐1 and J‐1 Student Work Authorization

• On campus employment

– 20 hours per week while school is session
• CPT

– Endorsed by DSO, earn academic credit and/or be 

 required for graduation

• OPT

– One year maximum, limited to area and level of study

• Employment Authorization based on unanticipated hardship

– DSO may endorse EAD application for unrestricted 

 temporary work authorization if financial hardship could 

 not have been anticipated when I‐20 was issued
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1st bullet point  A week runs from Sunday to Saturday.  Examples:

A student who is a graduate research assistant or a graduate teaching assistant and is being paid for 10 hours per week can work an additional 10 hours a week in another department

 A student who is a graduate research assistant or a graduate teaching assistant and is being paid for 20 hours per week cannot work in another department

2nd bullet point.  You cannot work 20 hours in one department and another 20 hours in a different department for a total of 40 hours in one week.  If you are working in more than one department, you will need to keep your total hours worked for NDSU under the 20 hour week limit.



They may not
 

exceed 20 hours a week 
 during the following Holidays

• Martin Luther King Jr. Day

• President’s Day
• Easter
• Labor Day 
• Veterans Day
• Thanksgiving

Presenter
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If a one or two day holiday/recess occurs during the academic year, you may not exceed 20 hours for that week.  Examples of these days are:



They may
 

work 40 hours a week during the 
 following Breaks

• Spring Break 

• Summer Break 

• Winter Break

Presenter
Presentation Notes
Exceptions You are able to work full-time, 40 hours a week while school is not in session.  Examples of these days are:



Visa vs. I‐94

• Visa
– Reflects classification under immigration law
– Issued by the State Department, is important only 

 outside the United States
– Essentially it is a travel document

• I‐94
– Reflects classification under immigration law
– Issued by the Department of Homeland Security, 

 is important only inside the United States
– Proves current status





How to Setup Citizenship and 
 Identification Data in People Soft
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Country=Home Country

Passport=number from unexpired foreign passport

Issue Date=1st time entered United States

Expiration Date=expiration date of current unexpired passport

Country=country that issued passport
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Country=Country that issued Visa always USA

Type=type of immigration status 

Effective Date=1st date in US on this status

Status=always granted

Status Date=date in US on this status (same as effective date)

Date of Entry Into Country=1st date of entry into country on this status

Expiration Date=work authorization expiration for this status (I-20,DS2019, I-94 or EAD)



IRS Publications

• Publication 515 Withholding of Tax on 
 Nonresident Aliens and Foreign Entities

• Publication 15 Circular E Employer’s Tax Guide

• Publication 519 U.S. Tax Guide For Aliens
• Publication 901 U.S. Tax Treaties



Questions?
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